2018 Sutin, Thayer & Brown Conference
Fact Pattern Four

Robyn Smythe, a non-Indian, was born and raised in the San Francisco Bay Area. She attended the University of California at Santa Cruz as an undergraduate, where she majored in French Literature. She attended law school at the University of Santa Clara. She speaks English and French, and understands Spanish.


After graduation, Smythe joins the prestigious Farmington, New Mexico law firm of Vespasian, Titus and Domitian, LLC, which has an extensive practice representing employers before the Navajo Nation Labor Commission and in civil litigation in the courts of the Navajo Nation. One of the firm’s clients, the Burnham Alternative Technologies Institute (or BATI), has become enmeshed in a Labor Commission case concerning one of its former teachers, Vitellius Begay, who was terminated in apparent disregard for BATI’s own personnel policies and procedures. The firm’s partners decide that Ms. Smythe should cut her teeth on Begay v. BATI and learn the Labor Commission process.


Mr. Begay is represented by an attorney renowned for his aggressive, hard-hitting style, Flavius Roanhorse. Roanhorse is also something of a self-styled expert in Navajo traditional law and is a serious student of the Fundamental Laws of the Navajo Nation. However, he pays the bills with regular appearances before the Labor Commission and was pleased to have an opportunity to pursue Mr. Begay’s claims against BATI. Most of the practitioners who appear before the Labor Commission are aware that Roanhorse is likely to attempt to address the Commission and his witnesses in Navajo, in which he has a fluency that is rare, and raise at least one argument arising from the Fundamental Laws. Consequently, one of the partners, Vic Vespasian, warns Ms. Smythe to bone up on the Fundamental Laws and file a notice with the Labor Commission stating that she and her client want the proceedings to be conducted in English. The notice is filed with the Commission and served on Mr. Roanhorse three weeks prior to the scheduled hearing. Roanhorse does not file a notice stating that he wishes to make his presentations in Navajo.


At the hearing, the Commissioners offer both parties the opportunity to make an opening statement. Mr. Roanhorse then rises and begins to address the Commission in Navajo, making eloquent and persuasive arguments regarding Mr. Begay’s rights under the NPEA and the Fundamental Laws. After several minutes of this oration, Ms. Smythe rises and, in English, objects to the proceedings being conducted in Navajo, referring to the notice that she filed three weeks previously. Mr. Roanhorse responds, in Navajo (although it should be noted that he also has a fluency in English rivaling that of William Shakespeare) and argues that under the Fundamental Laws of the Navajo Nation, his client has a right to have the proceedings conducted in Navajo. The debate between Smythe and Roanhorse quickly degenerates into a squabble.


The Labor Commission does not rule on Smythe’s objection, but instead directs the attorneys and their clients to take an hour to discuss settlement options. The Commission adjourns. Ms. Smythe, BATI’s Executive Director, Phyllis Yazzie (who has authority to enter into settlements on behalf of BATI), Mr. Roanhorse and Mr. Begay step outside the hearing room and begin discussing settlement. Almost immediately, Mr. Roanhorse begins addressing Ms. Yazzie in Navajo, outlining a settlement he believes BATI should accept before he crushes BATI and Ms. Smythe in the hearing. Roanhorse does not translate any of this presentation for Ms. Smythe. Ms. Smythe asks Roanhorse to address his proposal to her in English. Ms. Yazzie also asks Roanhorse to speak in English. Mr. Roanhorse refuses, telling Smythe that the Labor Commission is a Navajo tribunal, its proceedings should be conducted in Navajo and Smythe should have brought along a translator. Roanhorse then turns back to Ms. Yazzie and, in Navajo, begins explaining that Smythe is not a competent attorney and insisting that BATI accept his settlement proposal, which he again outlines to Ms. Yazzie. 


Before the hearing reconvenes, it is continued by the Commission because one of the Commissioners has received an emergency call and the Commission loses a quorum with her departure.


Subsequently, Ms. Smythe is sent by one of the partners to attend a hearing on a motion for summary judgment at the Navajo Nation District Court for Rock Point, where the opposing party is not represented by legal counsel. The firm represents a local non-Indian, English-only speaking business owner who runs a burger stand and who has told his Navajo employees that they cannot speak Navajo on the job. One of these Navajo employees has been injured due to the owner’s negligence and has filed suit in the Rock Point District Court to recover damages. 


Upon her arrival at the courthouse, Smythe finds that the employee is now represented by Flavius Roanhorse, who entered his appearance that morning. Roanhorse does not ask for a continuance but says he is ready to respond to the motion for summary judgment. Smythe makes her argument in English. Roanhorse responds in Navajo. Smythe objects, stating that she cannot be expected to reply to arguments made in a language that she does not understand and that proceeding in Navajo denies her client the right to representation to which he is entitled pursuant to 7 NNC § 606. Roanhorse answers that Navajo is the primary language of the Navajo Nation courts, the Fundamental Laws give his client a right to address the Navajo courts in Navajo, as is implied by 7 NNC § 204(A) and that Smythe should have brought an interpreter if she does not understand Navajo. The District Court judge agrees with Roanhorse, ruling that he can continue in Navajo and that Smythe should have brought a translator. Smythe understands nothing of the discussion that then takes place between Roanhorse and the judge and is unable to formulate a reply. The judge rules against Smythe’s client on the motion for summary judgment.


Identify and discuss all issues concerning ex parte communications pursuant to the Rules of Professional Conduct and the Code of Judicial Conduct. Should the Fundamental Laws change the outcome of your analysis? 

