


CLIENT-LAWYER RELATIONSHIP

RULE 1.1 COMPETENCE

A lawyer shall provide competent representation to a client. Competent
_ representation requires the legal knowledge, skill, thoroughness and preparation
reasonably necessary for the representation.

Comment
Legal Knowledge and Skill

In determining whether a lawyer employs the requisite knowledge and skill
in a particular matter, relevant factors include the relative complexity and spe-
. cialized nature of the matter, the lawyer’s general experience, the lawyer’s train-
ing and experience in the field in question, the preparation and study the lawyer
is able to give the matter and whether it is feasible to refer the matter to, or
associate or consult with, a lawyer of established competence in the field in
question: In many instances, the required proficiency is that of a general practi-
tioner. Expertise in a particular field of law may be required in some circum-
stances. ,

A _me@na sooa not necessarily have special training or prior experience to
handie legal problems of a type with which the lawyer is unfamiliar. A newly
admitted lawyer can be as compétent as a practitioner with long experience.
Some important legal skills, such as the analysis of precedent, the evaluation of
evidence and legal drafting, are required in all legal problems. Perhaps the most
fundamental legal skill consists of determining what kind of legal problems a
situation may involve, a skill that necessarily transcends any particular special-
ized knowledge. A lawyer can provide adequate representation in a wholly novel
field through necessary study. Competent representation can also be v_.oimoa
through the association of a _NSQ. of established competence in the field in
question.

In an emergency a _uion may give advice or assistance in a matter in
which the lawyer does not have the skill ordinarily required where referral to or -
consultation or association with another lawyer would be impractical. Even in
an emergency, however, assistance should be limited to that reasonably neces-
sary int the circumstances, for ill-considered action under emergency conditions
can jeopardize the client’s interest. ~

A lawyer may accept representation where the _.onEmzo level of competence
can be achieved by reasonable preparation. This applies as well to a lawyer who
is appointed as counsel for an unrepresented person. See also Rule 6.2.

Thoroughness and Preparation

Competent handling of a particular matter includes inquiry into and analy-
sis of the factual and legal elements of the problem, and use of methods and
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Rule 1.2 ANNOTATED MODEL RULES

(1981); In're Deardorff, 426 N.E.2d 689 (Ind. 1981); In re Barry, 90 N.J. 286, .

447 A.2d 923 (1982); see also ABA Model Rule 5.2.

RULE 1.2 SCOPE OF REPRESENTATION

(a) A lawyer shall abide by a client’s decisions concerning the objectives of
representation, subject to paragraphs (c), (d) and (e), and shall consult with
the client as to the means by which they are to be pursued. A lawyer shall abide
by a client’s decision whether o accept an offer of settlement of a matter. In a
criminal case, the lawyer shall abide by the client’s decision, after consultation
with the lawyer, as to a plea to be entered, whether to waive jury trial and
whether the client will testify. .

(b) A lawyer’s representation of a client, including representation by ap-

pointment, does not constitute an endorsement of the client’s political, econom-"

ic, social or moral views or activities.

(c) A lawyer may limit the objectives of the representation if the client
consents after consultation.

(d) A lawyer shall not counsel a client to engage, or assist a client, in
conduct that the lawyer knows is criminal or fraudulent, but 2 lawyer may
discuss the legal consequences of any proposed course of conduct with a client
and may counsel or assist a client to make a good faith effort to determine the
validity, scope, meaning or application of the law.

(e) When a lawyer knows that a client expects assistance not permitted by
the rules of professional conduct or other law, the lawyer shall consult with the
client regarding the relevant limitations on the lawyer’s conduct.

Comment
Scope of Representation

Both lawyer and client have authority and responsibility in the objectives
and means of representation. The client has ultimate authority to determine the
purposes to be served by legal representation, within the limits imposed by law
and the lawyer’s professional obligations. Within those limits, a client also has a
right to consult with the lawyer about the means to be used in pursuing those
objectives. At the same time, a lawyer is not required to pursue objectives or
employ means simply because a client may wish that the lawyer do so. A clear
distinction between objectives and means sometimes cannot be drawn, and in
many cases the client-lawyer relationship partakes of a joint undertaking. In
questions of means, the lawyer should assume responsibility for technical and
legal tactical issues, but should defer to the client regarding such questions as
the expense to be incurred and concern for third persons who might be adversely
affected. Law defining the lawyer’s scope of authority in litigation varies among
jurisdictions.
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Rule 1.7 ANNOTATED MODEL RULES

duct was involved. It also requires that the lawyer’s belief be reasonable regard-
ing the extent of disclosure necessary. Model Code DR 4-101(C)(4) has been
interpreted to permit a lawyer to disclose information where there is a serious
possibility of a charge or claim even though none has actually been filed against
the lawyer. See Meyerhofer v. Empire Fire & Marine Insurance Co., 497 F.2d
1190 (2@ Gir. 1974), cert. denied, 419 U.S. 998 (1975); In re Friend, 411 F.
Supp. 776 (S.D.N.Y. 1975). But see State Bar v. Dixon, 187 Cal. Rptr. 30, 653
P.2d 321 (1982) (lawyer disciplined for using client confidences in suit brought
by client to enjoin lawyer from harassing her). Some commentators have argued
that the self-defense exception should not apply where charges are brought
against the lawyer by a third person rather than by the client. ABA Model Rule
1.6(b) (2) permits disclosure in such circumstances, but only where the client’s
conduct is involved and the lawyer reasonably believes disclosure is necessary to
conduct a defense. ] .

. Some commentators have proposed an absolute rule of confidentiality. See
M. Freedman, Lawyers® Ethics in an Adversary System 27-42 (1975). Such a
rule is not supported by prior case law or by consideration of the legal context of
the client-lawyer relationship. See State v. Phelps, 24 Or. App. 329, 545 P.2d 901
(1976). An absolute rule would prohibit disclosure in circumstances where the
lawyer’s individual legal obligations may require disclosure. Cases such as In re
Ryder, 263 F. Supp. 360 (E.D. Va.}, aff°'d per curiam, 381 F.2d 713 (4th Cir.
1967); In re Ellis, 155 Kan. 828, 130 P.2d 564 (1942); In re King, 7 Utah 258,
322 P.2d 1095 (1958); and Hawkins v. King County, 602 P.2d 361 (Wash. Ct.
App. 1979), present such circumstances. An absolute confidentiality rule would
also prevent disclosure where a sound moral basis exists for discretion to dis-
close notwithstanding the fact that other law imposes no obligation to make
disclosure. See, e.g., People v. Fentress, 103 Misc. 2d 179, 425 N.Y.S.2d 485
(Dist. Ct. 1980) (attorney disclosed to his mother that a common friend had
killed someone and was threatening suicide, and later the mother notified the
police). : :

RULE 1.7 CONFLICT OF INTEREST:
. GENERAL RULE

(a) A lawyer shall not represent a client if the representation of that client
will be directly adverse to another client, unless:
(1) the lawyer reasonably believes the representation will not adverse-
ly affect the relationship with the other client; and
(2) each client consents after consultation, .
~ (b) Alawyer shall not represent a client if the representation of that client
may be materially limited by the lawyer’s responsibilities to anether client or to
4 third person, or by the lawyer’s own interests, unless:

(1) the lawyer reasonably believes the representatioe will not be ad-
versely affected; and
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CLIENT-LAWYER RELATIONSHIP Rule 1.7

(2) the cliént comsents after consultation. When represemtation of
multiple clients in a sinrgle matter is undertaken, the comsultation shall

include explanation of the implications of the common representatior and
the advantages and risks involved.

Comment
Loyalty to a Client

Loyalty is an essential element in the lawyer’s relationship to a client. An
impermissible conflict of interest may exist before representation is undertaken,
in which event the representation should be declined. If such a conflict arises
after representation has been undertaken, the lawyer should withdraw from the
representation. See Rule 1.16. Where more than one client is involved and the
lawyer withdraws because a conflict arises after representation, whether the
lawyer may continue to represent any of the clients is determined by Rule 1.9.
See also Rule 2.2(c). As to whether a client-lawyer relationship exists or, having
once been established, is continuing, see Comment to Rule 1.3 and Scope.

As a general proposition, loyalty to a client prohibits undertaking represen-
" tation directly adverse to that client without that client’s consent. Paragraph (a) .
expresses that general rule. Thus, a lawyer ordinarily may not act as advocate
against a person the lawyer represents in some other matter, even if it is wholly
unrelated. On the other hand, simultaneous representation in unrelated matters -
of clients whose interests are only generally adverse, such as competing econom-
ic enterprises, does not require consent of the respective clients. Paragraph (a)
applies only when the Hm_unnmonn»:on of one client would dn directly adverse to
* the other.

Loyalty to a client is also impaired when a lawyer cannot consider, recom- "
mend or carry out an appropriate course of action for the client because of the
lawyer’s other responsibilities or interests. The conflict in effect forecloses alter-
natives that would otherwise be available to the client. Paragraph (b) addresses
such situations. ‘A possible conflict does not itself preclude the representation.
The critical questions are the likelihood that a conflict will eventuate and, if it
does, whether it will materially interfere with the lawyer’s independent profes-

_ ' sional judgment in considering alternatives or foreclose courses of action that

‘reasonably should be pursued on behalf of the client. Consideration should be
given to whether the client wishes to accommodate the other interest involved.

Consultation and Consent

A client may consent to representation notwithstanding a conflict. Howev-
er, .as indicated in paragraph (a)(1) with respect to representation directly
adverse to a client, and paragraph (b) (1) with respect to material limitations on
representation of a client, when a disinterested lawyer would conclude that the
- client should not agree to the representation under the circumstances, the lawyer-
involved cannot properly ask for such agreement or provide representation on

73




&w?ﬁwa .?m-..bu@wggv_w u?..m. > érou».“ﬁuw..




PN
.

2&.&8

e:




g . m .;,“._.".‘a‘m. . 4 jon. . ;
.Eﬂﬂ.._m:%. ‘adverse;interests ‘clearly, is. .E.o?c:on. ...@Bn the ésumﬂ ..rmhnr. a fawyer

X

who recurrently: g&oﬂbﬁﬁoo . .H._..&E@E for.a former.client is-not: ﬂ—.o&.amo&.

m.noB. Tater n@nﬁmwgmﬂ._gogmw client in a- iromk,_&mrw.oﬁ w:.u..c.mmi ._o.m.ﬁ_rwﬁ &%a
even though the ‘subsequent nnﬁﬂomoaﬁmﬂon..5<0~<nm a position adverse-to the

106




Rule 1.10 ANNOTATED MODEL RULES

- ABA Informal Opinion 1322 (Mar. 31, 1975). An exception to this prohibition
exists regarding information generally known about a former client, regardless
of a lack of client consent. ABA Model Rule 1.9(b). In contrast, the public
information exception does not apply regarding a present client. See ABA Mod-
el Rule 1.8(b).

The disqualification and the prohibition on use of information imposed by
ABA Model Rule 1.9 are safeguards for the benefit of the former client arid may
be waived. E.g., In re Yarn Processing Patent Validity Litigation, 530 F.2d 83
(5th Cir. 1976); Consolidated Theatres v. Warner Brothers Circuit Management
Corp., 216 F.2d 920 (2d Cir. 1954); Cold Metal Process Co. v. United Engineer-
ing & Foundry Co., 3 F. Supp. 120 (W.D. Pa. 1933), appeal dismissed; 68 F.2d
564 (3d Cir.), cert. denied, 291 U.S. 675 (1934); Interstate Properties v. Pyramid
Co., 547 F. Supp. 178 (S.D.N.Y. 1982). If the client makes a conditional waiver,
the lawyer must comply with those conditions. E.g., Bugg v. Chevron Chemical
Co., 224 Ga. 809, 165 S.E.2d 135 (1968). Under the “appearance of improprie-
ty” test, on the other hand, waiver would not be possible. See Packer v. Rapo-
port, 88 N.Y.S.2d 118 (Sup. Ct.), rev'd on other grounds, 275 A.D. 820, 89
N.Y.S.2d 703 (1949), aff’d sub nom. In re Pabst’s Will, 277 A.D. 1116, 101
N.Y.S.2d 936 (1950), affd, 278 A.D. 699, 103 N.Y.8.2d 127 ( 1951).

If a former client expressly waives any objection to the allegedly adverse
representation after consultation by the lawyer, the representation may generally
be undertaken. See Interstate Properties v. Pyramid Co., 547 F. Supp. 178
(S.D.N.Y. 1982); see also Melamed v. ITT Continental Baking Co., 592 F.2d
290 (6th Cir. 1979) (after disclosure, plaintiff retained counsel who had previ-
ously represented competitors). Furthermore, where a former client attempts to
avoid a transaction on the ground of his former lawyer’s conflict of interest, the
transaction may be protected by the principle of implied waiver if the client
made no objection to the lawyer’s adverse successive representation. E.g., Conti-
nental Insurance Co. v. Hancock, 507 S.W.2d 146 (Ky. Ct. App. 1973); Bras-
seaux v. Girouard, 214 So. 2d 401 (La. Ct. App.), cert. denied, 253 La. 60, 216
So. 2d 307 (1968). But see ABA Informal Opinion 1125 (Sept. 9, 1969) (when
former client gave consent to subsequent representation of client’s husband
against her in divorce but thereafter withdrew consent, lawyer should withdraw

- from representation of husband, even though detrimental to husband).

RULE 1.10 IMPUTED DISQUALIFICATION:
GENERAL RULE

(a) While lawyers are associated in a firm, none of them shall knowingly
represent a client when any one of them practicing alone would be prohibited
from doing so by Rules.1.7, 1.8(¢), 1.9 or 2.2.

(b) When a lawyer becomes associated with a firm, the firm may not
knowingly represent a person in the same or a substantially related matter in
which that lawyer, or a firm with which the lawyer was associated, had previous-
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CLIENT-LAWYER RELATIONSHIP Rule 1.10

ly represented a client whose interests are materially adverse to that person and
about whom the lawyer had acquired information protected by Rules 1.6 and
" 1.2(b) that is material to the matter.’
. (¢) When a lawyer has terminated an association with a firm, the firm is
not prohibited from thereafter representing a person with interests materially
adverse to those of a client represented by the formerly associated lawyer un-
less:
(1) the matter is the same or substantially related to that in which the
formerly associated lawyer represented the client; and
(2) any lawyer remaining in the firm has information protected by
Rules 1.6 and 1.9(b) that is material to the matter.

(d) A disqualification prescribed by this rule may be waived by the affected
client under the conditions stated in Rule 1.7.

Comment -
Definition of “Firm”

For purposes of the Rules of Professional Conduct, the term “firm” in-
- cludes lawyers in a private firm, and lawyers employed in the legal department
of a corporation or other organization, or in a legal services organization. -
Whether two or more lawyers constitute a firm within this definition can depend
on the specific facts. For example, two practitioners who share office space and
occasionally consult or assist each other ordinarily would not be regarded as .
constituting a firm. However, if they present themselves to the public in a way
suggesting that they are a firm or conduct themselves as a firm, they should be
. regarded as a firm for purposes of the Rules. The terms of any formal agreement
between associated lawyers are relevant in determining whether they are a firm,
as is the fact that they have mutual access to confidential information concern- -
ing the clients they serve. Furthermore, it is relevant in doubtful cases to consid-
er the underlying purpose of the rule that is involved. A group of lawyers could
be regarded as a firm for purposes of the rule that the same lawyer should not
represent opposing parties in litigation, while it might not be so regarded for
purposes of the rule that information acquired by one lawyer is attributed to.

- another.

With respect to the law department of an organization, there is ordinarily -
no question that the members of the department constitute a firm within the
meaning of the Rules of Professional Conduct. However, there can be uncertain-
ty as to the identity of the client. For example, it may not be clear whether the
law department of a corporation represents a subsidiary or an affiliated corpora-
tion, as well as.the corporation by which the members of the department are
directly employed. A similar question can arise concerning an unincorporated
association and its local affiliates. 4 :

Similar questions can also arise with respect to lawyers in legal aid. Law-
yers employed in the same unit of a legal service organization constitute a firm,
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CLIENT-LAWYER RELATIONSHIP Rule 1.11

Rule 1.10 does not provide for screening as a mechanism to avert disqualifi-
cation absent a waiver by the affected client. Clients need not rely on assurances
that screening will adequately safeguard confidential information. However,
screening properly may be affected in order to secure such a waiver. See West-
inghouse Electric Corp. v. Kerr-McGee Corp., 580 F.2d 1311 (7th Cir.), cert.

denied, 439 U.S. 955 (1978); cf. Fund of Funds, Ltd. v. Arthur Andersen & Co.,
567 F.2d 225 (2d Cir. 1977).

- RULE 1.11 SUCCESSIVE GOVERNMENT AND
PRIVATE EMPLOYMENT

(a) Except as law may otherwise expressly permit, a lawyer shall not
represent a private client in connection with a matter in which the lawyer partic-
~ ipated personally and substantially as a public officer or employee, unless the
appropriate government agency consents after consultation. No lawyer in a firm
with which that lawyer is associated may knowingly undertake or continue
representation in such a matter unless:

(1) the disgnalified lawyer is screened from any participation in the
matter and is apportioned no part of the fee therefrom; and

(2) written notice is promptly given to the appropriate government
agency to ensble it to ascertain compliance with the provisions of this rule.

(b) Except as law may otherwise expressly permit, a lawyer having infor-

mation that the lawyer knows is confidential government information about a
person acquired when the lawyer was a public officer or employee, may not
represent a private client whose interests are adverse to that person in a matter
in which the information could be used to the material disadvantage of that
person. A firm with which that lawyer is associated may undertake or continue
representation in the matter only if the disqualified lawyer is screened from any
participation in the matter and is apportioned no part of the fee therefrom.

(¢) Except as law may otherwise expressly permit, a lawyer serving as a
public officer or employee shall not:

(1) participate in a matter in which the lawyer participated personally
and substantially while in private practice or nongovernmental employ-
ment, unless under applicable law no one is, or by lawful delegation may be,
authorized to act in the lawyer’s stead in the matter; or

(2) negotiate for private employment with any person who is involved
as a party or as attorney for a party in a matter in which the lawyer is
participating personally and substantially.

(d) As used in this Rule, the term “matter” includes:

(1) any judicial or other E.onwom:.m. application, request for a ruling

or other determination, contract, claim, controversy, investigation, charge,

accusation, arrest or other particular matter involving a specific party or
parties, and
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Rule 111 ANNOTATED MODEL RULES

(Z) any other matter covered by the conflict of interest rules of the
appropriate government agency.

(e) As vsed in this Rule, the term “confidential government information’
means information which has been obtained under governmental authority and
which, at the time this rule is applied, the government is prohibited by law from
disclosing to the public or has a legal privilege not to disclose, and which is not
otherwise available to the public.

Comment

‘This Rule prevents a lawyer from exploiting public office for the advantage
of a private client. It is a counterpart of Rule 1.10(b), which applies to lawyers
moving from one firm to another. :

A lawyer representing a government agency, whether employed or specially
retained by the government, is subject to the Rules of Professional Conduct,
including the prohibition against representing adverse interests stated in Rule
1.7 and the protections afforded former clients in Rule 1.9. In addition, such a
lawyer is subject to Rule 1.11 and to statutes and government regulations re-
garding conflict of interest. Such statutes and regulations may circumscribe the
extent to which the government agency may give consent under this Rule.

Where the successive clients are a public agency and a private client, the
risk exists that power or discretion vested in public authority might be used for
the special benefit of a private client. A lawyer should not be in a position where
benefit to a private client might affect performance of the lawyer’s professional
functions on behalf of public authority. Also, unfair advantage could accrue to
the private client by reason of access to confidential government information
about the client’s adversary obtainable only through the lawyer’s government
service. However, the rules governing lawyers presently or formerly employed
by a government agency should not be so restrictive as to inhibit transfer of
employment to and from the government. The government has a legitimate need
to attract qualified lawyers as well as to maintain high ethical standards. The
provisions for screening and waiver are necessary to prevent the disqualification
rule from imposing too severe a deterrent against entering public service.

When the client is an agency of one government, that agency should be
treated as a private client for purposes of this Rule if the lawyer thereafter
represents an agency of another government, as when a lawyer represents a city
and subsequently is employed by a federal agency.

Paragraphs (a) (1) and (b) do not prohibit a lawyer from receiving a salary
or partnership share established by prior independent agreement. They prohibit
directly relating the attorney’s compensation to the fee in the matter in which .
the lawyer is disqualified.

Paragraph (a)(2) does not require that a lawyer give notice to the govern-
ment agency at a time when premature disclosure would injure the client; a
requirement for premature disclosure might preclude engagement of the lawyer.
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CLIENT-LAWYER RELATIONSHIP Rule 1,12

Cir. 1981), cert. denied, 455 U.S. 945 (1982). However, some courts recognize

an exception to this rule where, for example, a prosecutor formerly represented

as a private lawyer the particular defendant involved in the current case. See
Annot., 31 A L.R.3d 953 (1970) (disqualification of prosecutor because of rela-
tionship with accused). In such a situation, disqualification of not only the
prosecutor, but the prosecutor’s entire staff, may be desirable to avoid the ap-
pearance of impropriety. See State ex rel. Meyers v. Tippecanoe County Court,
432 N.E.2d 1377 (Ind. 1982); State v. Cooper., 63 Ohio Misc. 1, 409 N.E.2d
1070 (1980). Contra State v. Jones, 180 Conn. 443, 429 A_2d 936 (1980), over-
ruled on other grounds sub nom. State v. Powell, 186 Conn. 547, 442 A.2d 939

(1982). Although ABA Model Rule 1.11(c) does not mandate vicarious dis--

qualification of the government lawyer’s associates in an agency or department,
Rule 1.9 serves to protect the government lawyer’s former clients from the
lawyer’s participation in matters adverse to their interests that are substantially
related to the lawyer’s prior representation. The ABA Model Rules also prohibit
a government lawyer from negotiating for private employment with any person
“who is involved as a party or as attorney for a party in a matter in which the

lawyer is participating personally or substantially.” ABA Model Rule

1.11(c)(2). A few commentators have proposed more severe restrictions on
government lawyers than those in Rule 1.11(¢) (2). See Allen, Ethics Committee
Recommendations on Former Government Attorneys in Private Practice, 2 Dist.

Law. 46 (1977); ¢f Lacovara, Restricting the Private Law Practice of Former

Government Lawyers, 20 Ariz. L. Rev. 369 (1978); Morgan, Appropriate Limits
on Farticipation by a Former Agency Official in Matters Before an Agency, 1980
Duke L.J. 1. This rule only proscribes negotiation for private employment with
parties or lawyers involved in matters in which the government lawyer partici-
pates personally and substantially. Cf£. 18 U.S.C. § 208 (Supp. I1l 1979) (requir-
ing government employee to give notice to superior of all negotiations for private
employment). A

A related provision under the ABA Model Code was DR 9-101 (C) prohib-
iting a Jawyer from stating or implying an ability to influence a government
body. Such conduct would also be indirectly proscribed under the Model Rules

by Rule 3.5(a) Amo<nw=m=m _»ﬁ@ﬂ. conduct with regard to judges, jurors, poten-

tial jurors and other officials) and Rule 8.4(e) (prohibiting a lawyer from indi-
cating an ability to improperly influence a government agency or official).

RULE 1.12 FORMER JUDGE OR ARBITRATOR

(a) Except as stated in paragraph (d), a lawyer shall not represent anyone |

in connection with a matter in which the lawyer participated personally and
substantiaily as a judge or other adjudicative officer, arbitrator or law clerk to
such a person, unless all parties to the proceeding consent after disclosure.

(b) A lawyer shall not negotiate for employment with any person who s
involved as a party or as attorney for a party in a matter in which the lawyer iz
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Rule 1.13 ANNOTATED MODEL RULES

ihication. If [after] disclosure, the parties . . . all agree, . . . the judge is no longer
disqualified, and may participate in the proceeding.”

The screening process to avoid imputed disqualification would be similar to
that for other government employees. See ABA Model Rule 1.11 & legal back-
ground.

ABA Model Rule 1.12 does not apply to an arbitrator, since an arbitrator,
unlike a judge or other judicial officer, has not served as an impartial decision
maker in the dispute.

‘RULE 1.13 ORGANIZATION AS CLIENT

(a) A lawyer employed or retained by an organization represents the orga-
nization acting through its duly authorized constituents.

(b) If a lawyer for an organization knows that an officer, employee or
other person associated with the organization is engaged in action, intends to act
or refuses to act in a2 matter related to the representation that is a violation of a
legal obligation to the organization, or a violation of law which reasonably
might be imputed to the organization, and is likely to result in substantial injury
to the organization, the lawyer shall proceed as is reasonably necessary in the
best interest of the organization. In determining how to proceed, the lawyer
shall give due consideration to the seriousness of the violation and its conse-
quences, the scope and nature of the lawyer’s representation, the responsibility
in the organization and the apparent motivation of the person involved, the
policies of the organization concerning such matters and any other relevant
considerations. Any measures taken shall be designed to minimize disruption of
the organization and the risk of revealing information relating to the representa-
tion to persons: outside the organization. Such measures may include among
others:

(1) asking reconsideration of the matter;

(2) advising that a separate legal opinion on the matter be sought for
presentation to appropriate authority in the organization; and

(3) referring the matter to higher authority in the organization, in-
cluding, if warranted by the seriousness of the matter, referral to the high-
est authority that can act in behalf of the organization as determined by
applicable law, ‘

(¢) If, despite the lawyer’s efforts in accordance with paragraph (b), the
highest authority that can act on behalf of the organization insists upon action,
or a refusal to act, that is clearly a violation of law and is likely to result in
substantial injury to the organization, the lawyer may resign in accordance with
Rule 1.16. . ,

(d) In dealing with an organization’s directors, officers, employees, mem-
bers, shareholders or other constituents, a lawyer shall explain the identity of
the client when it is apparent that the organization’s interests are adverse to
those of the constituents with whom the lawyer is dealing.
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CLIENT-LAWYER RELATIONSHIP Rule 1.13

(e) A lawyer representing an organization may also represent amy of its
directors, officers, employees, members, shareholders or other constituents, sub-
ject to the provisions of Rule 1.7. If the organization’s consent to the dual
representation is required by Rule 1.7, the consent shall be given by an appropri-

ate official of the organization other than the individual who is to be represeat-
~ ed, or by the sharcholders. : .

Comment

The Entity as the Client

An organizational client is a legal entity, but it cannot act except through

its officers, directors, employees, shareholders and other constituents.

Officers, directors, employees and shareholders are the constituents of the
corporate organizational client. The duties defined in this Comment apply equal-
ly to unincorporated associations. “Other constituents” as used in this Comment
means the positions equivalent to officers, directors, employees and shareholders
held by persons acting for organizational clients that are not corporations. ,

When one of the constituents of an organizational client communicates
with the organization’s lawyer in that person’s organizational capacity, the com-
munication is protected by Rule 1.6. Thus, by way of example, if an organiza-
tional client requests its lawyer to investigate allegations of wrongdoing, inter-
views made in the course of that investigation between the lawyer and the cli-
ent’s employees or other constituents are covered by Rule 1.6. This does not
mean, however, that constituents of an organizational client are the clients of the
lawyer. The lawyer may not disclose to such ‘constituents information relating to
the representation except for disclosures explicitly or impliedly authorized by
the organizational client in order to carry out the representation or as otherwise
permitted by Rule 1.6. .

When constituents of the organization make decisions for it, the decisions
ordinarily must be accepted by the lawyer even if their utility or prudence is
doubtful. Decisions concerning policy and operations, including ones entailing
serious risk, are not as such in the lawyer’s province. However, different consid-
erations arise when the lawyer knows that the organization may be substantially
injured by action of a constituent that is in violation of law. In such a circum-
stance, it may be reasonably necessary for the lawyer to ask the constituent to
reconsider the matter. If that fails, or if the matter is of sufficient seriousness and
importance to the organization, it may be reasonably necessary for the lawyer to
take steps to have the matter reviewed by a higher authority in the organization.
Clear justification should exist for seeking review over the head of the constitu-
ent normally responsible for it. The stated policy of the organization may.define
circumstances and prescribe channels for such review, and a lawyer should
encourage the formulation of such a policy. Even in the absence of organization
policy, however, the lawyer may have an obligation to refer a matter to higher
authority, depending on the sericusness of the matter and whether the constitu-
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ed States Industries v. Goldman, 421 F. Supp. 7 (S.D.N.Y. 1976); Cannon v.
United States Acoustics Corp., 532 F.2d 1118 (7th Cir. 1976); International
Brotherhood of Teamsters v. Hoffa, 242 F. Supp. 246 (D.D.C. 1965); Lewis ».
Shaffer Stores Co., 218 F. Supp. 238 (§.D.N.Y. 1963); Otis & Co. v. Pennsylva-
nia Railroad, 57 F. Supp. 680, 682 (E.D. Pa. 1944), aff'd per curiam, 155 F.2d
522 (3d Cir. 1946); Rowen v. LeMars Mutual Insurance Co., 230 N.W.2d 905
(Towa 1975); Perillo v. Advisory Committee on Professional Ethics, 83 N.J. 366,
416 A.2d 801 (1980);: 13 W. Fletcher, Cyclopedia of the Law of Private Corpora-
tions § 6025 (rev. perm. ed. 1980); see also National Farmer’s Union Property &
Casualty Co. v. O’Daniel, 329 F.2d 60, 66 (10th Cir. 1964). But see In re Coordi-
nated Pretrial Proceedings in Petroleum Products Antitrust Litigation, 658 F.2d
1355 (9th Cir. 1981), vacating 502 F. Supp. 1092 (C.D. Cal. 1980), cert. denied,
455 U.S. 990 (1982) (under Upjohn lawyer-client privilege extends to former
employees, thus lawyer for corporation may also represent former employees
regarding depositions without conflict of interest). It has been held that counsel
may not represent both a corporation and its wholly owned subsidiary in an
antitrust action when a possibility of future conflict exists. Federal Trade Com-
mission v. Exxon Corp., 636 F.2d 1336 (D.C. Cir. 1980). Regarding representa-~
tion in a merger of a partially owned subsidiary and a parent company, see Kohn
v. American Metal Climax, 322 F. Supp. 1331 (E.D. Pa. 1970).

‘ABA Model Rule 1.13(e) requires the lawyer to generally comply with
Rule.-1.7 (conflicts of interest) when engaging in joint representation. When a
potential for conflict exists, Rule 1.7 requires the lawyer to explain the problem
and obtain the consent of the parties involved before proceeding. In such a case,
consent on behalf of the organization must be obtained from ‘“‘an appropriate
official of the organization other than the individual who is to be represented.
...” ABA Model Rule 1.13(e); see also Burks v. Lasker, 441 U.S. 471, 474
(1979); Gaines v. Haughton, 645 F.2d 761 (9th Cir. 1981), cert. denied, 454
U.S. 1145 (1982); Lewis v. Anderson, 615 F.2d 778, 782-83 (9th Cir. 1979),
cert. denied, 449 U.S. 869 (1980); Abbey v. Control Data Corp., 603 F.2d 724,
727-30 (8th Cir. 1979), cert. denied, 444 U.S. 1017 (1980); Maldonado v.
Flynn, 485 F. Supp. 274 (S.D.N.Y. 1980), modified, 671 F.2d 729 (2d Cir.
1982); Maher v. Zapata Corp., 490 F. Supp. 348 (S.D. Tex. 1980).

RULE 1.14 CLIENT UNDER
DISABILITY .

(a) When a client’s ability to make adequately considered decisions in
connection with the representation is impaired, whether because of minerity,
mental disability or for some other reason, the lawyer shall, as far as reasonably
possible, maintain a normal client-lawyer relationship with the client.

(b) A lawyer may seek the appointment of a guardian or take other protec-
.tive action with respect to a client, only when the lawyer reasonably believes
that the client cannot adequately act in the client’s own interest.
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CLIENT-LAWYER RELATIONSHIP Rule 1.16

(¢) When ordered to do so by a tribunal, a lawyer shall continue represen-
tntion notwithstanding good cause for terminating the representation.

(d) Upon termination of representation, 2 lawyer shall take steps to the
extent reasonably practicable to protect a client’s interests, such as giving rea-
sonable notice to the client, allowing time for employment of other counsel,
surrendering papers and property to which the client is entitled and refunding
any advance payment of fee that has not been earned. The lawyer may retain
papers relating to the client to the extent permitted by other law.

Comment

A lawyer should not accept representation in a matter unless it can be

-performed competently, promptly, without improper conflict of interest and to
completion..

Mandatory Withdrawal -

A lawyer ordinarily must decline or withdraw from representation if the
client demands that the lawyer engage in conduct that is illegal or violates the
Rules of Professional Conduct or other law. The lawyer is not obliged to decline
or withdraw simply because the client suggests such a course of conduct; a client
may make such a suggestion in the hope that a lawyer will not be constrained by
a professional obligation..

When a lawyer has been appointed to represent a client, withdrawal ordi-
narily requires approval of the appointing authority. See also Rule 6.2. Difficulty
may be encountered if withdrawal is based on the client’s demand that the
lawyer engage in unprofessional conduct. The court may wish an explanation for
the withdrawal, while the lawyer may be bound to keep confidential the facts
that would constitute such an explanation. The lawyer’s statement that profes-

sional considerations require termination of the representation ordinarily should
be accepted as sufficient.

Discharge

A client has a right to discharge a lawyer at any time, with or without
cause, subject to liability for payment for the lawyer’s services. Where future
dispute about the withdrawal may be anticipated, it may be advisable to prepare
a written statement reciting the circumstances.

Whether a client can discharge appointed counsel may depend on applica-
ble law. A client seeking to do so should be given a full explanation of the
" consequences. These consequences may include a decision by the appointing
authority that appointment of successor counsel is unjustified, thus requiring the
client to represent himself. .

If the client is mentally incompetent, the client may lack the legal capacity
to discharge the lawyer, and in any event the discharge may be seriously adverse
to the client’s interests. The lawyer should make special effort to help the client
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... COUNSELOR. . -~ Rule:24

‘Easeto:permit. the entry.of a default judgment against the client. Sterling v.
Jones.+255 La.842, 233 S0.-2d:537-{1970); Fairchildv.. General Motors Accept-
‘ahce-Corp.; 179.So.. 2d.185 ‘(Miss. 1965);. Dayton ‘Bar :Association v.. Weiner, 40
@hi 'St2d 7, 317 NiE2d 783 . (1974). ‘Similarly; it is professional misconduct
fot a lawyer to withdraw from-representation of a purchaser in order.to.enter an
agreement to make:the purchase him- or herself. In re Roache, 446 N.E:2d-1302

.. :L.awyers have also been disciplined for conduct involving abandonment ofa
casé - without proper withdrawal. E.g.. The Florida Bar.v. Timson, 257 So.2d 44
(H14::1972) (allowing: criminal appeal to be dismissed for:lack of prosecution); .
Ifiré Price, 244 Ga. 532, 261 S.E.2d 349 (1979) (allowing statute of limitations
toruri); In re Ambrose,.93 11124 42,442 NE:2d 900 (1982) (failing to advise
clieiit: of. incomplete status-of divorce); see.also In re McMurray, 99 ‘Wash. 2d
920,°665 P.2d 1352 (1983): (withdrawal without posting bail for client as prom-
ised): Theé lawyer’s duty. to, avoid conduct jprejudicial to the client applies equal-
ly:when the client has discharged thelawyer. Dayton Bar Association.v. Weiner,
407°0Ohio St. 2d 7, 317 N.E:2d783 (1974). Agreements purporting to avoid this
nﬁ@.ﬂ.ﬁn_ﬂmu,\wmn. Academy of-California Optometrists v. Superior Court, 51 Cal.

. App.-3d 999, 124 Cal. Rptr. 668 (1975). |

~Finally, the lawyer seeking withdrawal owes a duty to the.court to perfect
the withdrawal in time to prevent the necessity of obtaining a continuance of the
case. Smith v. Bryant, 264 N.C. 208, 141 S.E.2d 303 (1965). .

COUNSELOR

RULE 2.1 ADVISOR

‘In representing a client; a lawyer shall exercise independent professional
judgment and render candid advice. In rendering advice, a'lawyer may refer not
only to law but to other considerations such as moral, economic, social and
political factors, that may be relevant to the client’s situation.

O@.E.:ou»
Scape of Advice

A client is entitled to straightforward advice expressing the lawyer’s honest
assessment. Legal advice often involves unpleasant facts and alternatives that a
client may be disinclined to confront. In presenting advice, a lawyer endeavors
to sustain the client’s morale and may put advice in as acceptable a form as
honesty permits.. However, a lawyer should not be deterred from giving candid
advice by the prospect that the advice will be unpalatable to the client.

Advice couched in narrowly legal terms may be of little value to a client,
especially where practical considerations, such as cost or effects on other people,
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COUNSELOGR ‘ Rule 2.2

little risk of material prejudice to the interests of any of the clients if the
contemplated resolution is unsuccessful; and

(3) the lawyer reasonably believes that the common representation
can be undertaken impartially and without improper effect on other _.mmuoa-
sibilities the lawyer has to any of the clients.

(b) While acting as intermediary, the lawyer shall consult with each client

concerning the decisions to be made and the considerations relevant in making’

them, sc that each client can make adequately informed decisions.

(¢) A lawyer shall withdraw as intermediary if any of the clients so re-
quests, or if any of the conditions stated in paragraph (a) is no longer satisfied.
Upon withdrawal, the lawyer shall not continue to represent any of the clients in
the matter that was the subject of the intermediation.

Comment

A lawyer acts as intermediary under this Rule when the lawyer represents
two or more parties with potentially conflicting interests. A key factor in defin-
ing the relationship is whether the parties share responsibility for the lawyer’s
fee, but the common representation may be inferred from other circumstances.
Because confusion can arise as to the lawyer’s role where each party is not
separately represented, it is important that the lawyer make clear the relation-
ship. ‘

The Rule does not apply to a lawyer acting as arbitrator or mediator be-
tween or among parties who are not clients of the lawyer, even where the lawyer
has been appointed with the.concurrence of the parties. In performing such a
role the lawyer may be subject to applicable codes of ethics, such as the Code of
Ethics for Arbitration in Commercial Disputes prepared by a joint Committee of
the American Bar Association and the American Arbitration Association.

A lawyer acts as intermediary in seeking to establish or adjust a relation-
ship between clients on an amicable and mutually advantageous basis; for exam-
ple, in helping to organize a business in which two or more clients are entrepre-
neurs, working out the financial reorganization of an enterprise in which two or
more clients have an interest, arranging a property distribution in settlement of
an estate or mediating a dispute between clients. The lawyer seeks to resolve
potentially conflicting interests by developing the parties’ mutual interests. The
alternative can be that each party may have to obtain separate representation,
with the possibility in some situations of incurring additional cost, complication
or even litigation. Given these and other relevant factors, all the clients may
prefer that the lawyer act as intermediary.

In considering whether to act as intermediary between clients, a lawyer
should be mindful that if the intermediation fails the result can be additional
cost, embarrassment and recrimination. In some situations the risk of failure is
so great that intermediation is plainly impossible. For example, a lawyer cannot
undertake common representation of clients between whom contentious litiga-
tion is imminent or who contemplate contentious negotiations. More generally,
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borrower for: the jinformation:of a .vn8ﬁ8n<nm._@=aaw. In: some situations;‘the
.evaluation may &n uden& by -a-government:agericy;-for-example;.:an d_vnﬁoa
concerning the: Hommbq of :the securities registered for-sale under the secufities
‘laws. In other instances, the: n<&¢m¢o= 1may:be 3@:5& by a third: ﬁﬁmo:..,mﬁow
:as;apurchaser-of a’business. .

.. . “Lawyers for the § ‘government-may be o&_& upon 8 m:xw a mo_.amwo_zaon ‘on
»rn legality of contemplated -government agency.action. In making-such an-eval-
uation, the government lawyer-acts at-the behest of the government as the clierit
“but for -the purpose-of-establishing:the limits-of fthe-agency’s authorizéd activity.
‘Such an opinion is't0"be distinguished from confidential legal advice given agen-
cy officials. The critical-question is whether the opinionis to be made public.

- A legal evaluafion shouldbe distinguished from-aninvestigation ofa person
with whom the lawyer does not have a client-lawyer relationship. For example, a
lawyer retained by u.wann&wmnn to analyze a vendor’s title to property aoam non

195



hddcnﬁ U & S
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connection; with the réport are proscribéd by ABA Model Rule 4.1 (trithfulness
EmBHBBHSSWﬁ«v ‘See n?h.avgq Ball, Hint, mwwn.e Brown & Baerwitz,
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uu%ﬂﬂ.%:& Na&ﬁmqna P u\n&g (572 F.2a:596 (8th.Cir. [977). (en banc); .
Mead.Data-Central v.- United .wunua. Departihent of the Air Feicé, 566 F.2d 242
(D.C. Cix. 1977); United States v. Tellier, 255 F.24- 441 Y24 Cir. 1958); ABA,
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of the: N.h!....nw in. Disclosure,-33 Bus: Law::1329;1335-37.'¢: 1978); Lorne,” The
Corporate & Securities:Adviser,. the- Public Interest,-and Frojessional Ethics. 76
Mich.:L./Rev: 423, 486-90: Q.wuwu O Neal - & Thompson,. S~§w~§ -of Pro-
Jessional Client. Privilege .in-Shareliolder Eitigation; 31 Bus.:Eaw.: 1775; ‘1790
(1976);. Note, - Attoniey Responsés 1o :Aiidit' Letters: The. Problem-of Disclosing “
ggﬂﬁh&:&ﬁkgw?hﬂmﬁszh& Unasserted Clabns;SINY. G B. .
Revi:838,(1976); Note, The Scope ‘of Attorneys’ Responses:to duditors’ hm@:ﬂﬁ.
.WE. Haﬂgaju&hg E.m ..Amnmm Qsewoeiam. nwua H_ HFH.H. qmw

k&.ﬁvﬂ\g\ng .-.“. ..... -..w . : ..- .. _m

ﬁg m.H EHHOEQGW Q—...Em b,ZH. QC%OZW -

>§Eg»§mﬁ§»§3n@ﬁ3§§
issne. therein, onless there; is-a.hasis-for doing so Eﬁu«msnnﬂdeueﬁm. which
%n%ggggnﬂgeﬁ B&mngﬁgﬂdﬂg
existing law, bgﬂmﬁﬁcgﬁﬁﬁgggﬁgg?
deunt in a proceeding that could result in. incarceration,. riay nevertheless so

a&m?augﬁsgﬁbnn«&&ﬂugna Enﬂpmﬁwm%
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w:mm:ou 18 =3 &.Lunmusawan Buﬁ.ﬂﬁ Q. h:?n?n:r _ o o

goao_ Oe&m Oava:mou
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3 : deICode DRIA2 AN (D) #A Tawyer-ovwds %@&?8&
10 *assist: J&ﬂroe% &ufﬁuﬂmdwmwwﬁ&.mmﬁw..u..&mm.m,mﬁmanﬁwmaﬂymm@ ISpoSal

uum@vmm ak: @aa&a&ﬂ& N App=3didgs: 298] 279:N"E:2d°408:
ing People v Buster, 11U APPIIa2243231; 22T NE.2d 31 Aamaw {accord
' Unemployment:Compensation: .@?@.o: 2 @owawwﬁm Mau Z dﬂ.wm wm Az mw
1977). Awmﬁbanmmuwéwﬁ.&wm Hﬁwgm. vilityto'm
ﬁeﬂﬂcaﬁuﬁq di Hw«:oa ¥E
>.Nn— wma Mmd

»ﬂo: dooﬂmm.m—% mu.oucmﬁ eﬂo ing:court’ ..E.@Q.m ‘Seé Chirg: s\gmam Aircraft
SOOI Gw& ‘Hawyer’s failure ‘to-complete discovery

: cao_.&w Q§~§@n!..ﬁ.9. 3:°City. of -Norwich; 9IFERD:-

338 '(D." Conn. 1198: IR E Qmﬁ%&um —uwouo.aw&.m and unjustified: w»&ﬁ.n..,.._wm Bﬁao
Emcoqnq....Hoa.mﬁﬁm....ubmn..%mnﬁa 467 cdn%m.."_aauoo<5 .o_dﬂwv ‘In .re Stracusg;’ 445
A:20%663  ([@D:C. m@«@ww.éﬂiwﬁuw ‘willful"faflure: to appearin: ‘coirt); James-v.
State, 385 86:24d: 145 Fla: Dist ‘Ct: App:i1980) (lawyer’s fiiliire 163 ‘appedrin
court);Tn-re Baldwin; 318'S:C. 292, 294 S.E.2d. 790 (1982) ‘(repeatéd failire to
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#@Enam of- Eunaﬂm_ muon uﬂ# ne a 5._:5”_. s
. ANV fail to Em&ewc .4 material -fact to-a: tribuiial -when ﬁ-un_om..-.o;um
S ..oeg 10 -avoid ummg:m& ~<criminsl .ew..mwnzaﬁmun&an wﬁ the-client;
e = (3)- ».w:kc&.mn?wn rto:the-tribunal.legal- ‘athority:in-the controlling
Loyl u.ﬁm&owoa._n.qﬂ.. ao,éu Aawy: Q._..Ao.n_v@.&wmoﬁ-u.émgwmm 8.»_5.. .—59&2. of
.."_....z-m client-and nof disclosed: &w ‘opposing.counsél;or-: .
oo oo (4)-offer- evidence that the lawyer knows- 10 be: mn_mm Af-a _aﬂu\oﬂ has
: an.o-.oa— material aﬁam..nm and:comes to'know:of: its: m&m—-uv the —.556—. shall
-:;take reasonable remedial measures,

. :(b) The:duties 'stated: E%E.wm.ﬁvrn_?u ne:ﬂbaw 3 Bo noao_.um.cu am &wo
..E.cnmgum. and .apply -even ‘if. naﬁwrnuno ..noaﬁn.ma Em&amE.n of Emo:ﬂuncu
,ogognm_ protected by Hﬁ-m uxm

- (e) Alawyer ‘may -.o»...mo ﬁc &mﬂ.. mﬁaoano :5» 9@ _nsua.. ﬁ@amcnnv-%
..vnu.mqma :is false, . .

(d) In-an ex parte _unono&:.@ -a*lawyer shall. Emoa: 9&..5.&::& e». n:
material facts' known to the lawyer swhich: will enable the. tribunal to make. an
Ewo..Emm aﬁum.o? whether-or not-the facts are adverse.

ﬁoEEoun

Thé advocate’s task“is to v_.ﬂgﬁ ‘the client’s ommn_ﬂmm_.e ‘persuasive force.
Performance of that duty while maintaining confidences of the client is qualified
by:the advocate’s duty of candor to the tribumnal. However; an ‘advocate does not
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Ewnoaﬁ.w procedure;:and:the: Tike. . oo

Uoocﬁnau.. and-- Gauam &SE

1S4 "....hﬁnnnco +Are . Q.S: hmmona».m »o %&Ew& a
o_u_n_ ow..”.nawnamnr_wzgooﬁ 0. aﬁanmgavdénm% «the:; fight. of .an-epposing.
party,’ uun_umim_.zum ‘government, 4o-obtain evidence: throuigh. discovery ‘orsiib-
poenais an important ﬁnoooaaﬂmmh&w&w ‘Thé:exercise: Of that right .can be:frus-
trated if relevant- -‘material is: altered;-concealed.or - destroyed.-Applicable:law.in
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_x_ﬁw of the testimony.
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ADVOCATE Rule 3.9

States, 242 F.2d 101, 115 (5th Cir. 1957). A prosecutor must fulfill promises
that are a part of the inducement for a plea. Santobello v. New York, 404 U.S.
257 (1971); see United States . Brown, 500 F.2d 375 (4th Cir. 1974); People v.
Selikoff, 35 N.Y.2d 227, 318 N.E.2d 784, 360 N.Y.S.2d 623 (1974).

A prosecutor is also bound by the niles governing lawyers generally. For
instance, it is improper under ABA Model Rule 4.1 for a prosecutor to imake an
inaccurate or misleading statement of law to an unrepresented defendant. See,
e.g., United States v. Duvall, 537 F.2d 15 (2d Cir.), cert. denied, 426 U.S. 950
(1976). In addition, a prosecutor is included within the proscription of ABA
Model Rule 3.6 against making certain extrajudicial statements, and must exer-
cise “reasonable care” to prevent members of the prosecutor’s staff from making
statements prohibited by Rule 3.6, see ABA Model Rule 3.8(e). See generally
Alschuler, Courtroom Misconduct by Prosecutors and Trial Judges, 50 Tex. L.
Rev. 629 (1972) (prosecutors who engage in trial misconduct should be subject
to the same discipline as that imposed on defense counsel).

RULE 3.9 ADVOCATE IN NONADJUDICATIVE -
PROCEEDINGS

A lawyer representing a client before a legislative or administrative tribu-
nal in a nonadjudicative proceeding shall disclose that the appearance is in a
representative capacity and shall conform to the provisions of Rules 3.3(a)
through (c), 3.4(a) through (c¢), and 3.5.

Comment

In representation before bodies such as legislatures, municipal councils, and
executive and administrative agencies acting in a rule-making or policy-making
capacity, lawyers present facts, formulate issues and advance argument in the
matters under consideration. The decision-making body, like a court, should be
able to rely on the integrity of the submissions made to it. A lawyer appearing
before such a body should deal with the tribunal honestly and in conformity
-with applicable rules of procedure.

Lawyers have no exclusive right to appear before nonadjudicative bodies, as
they do before a court. The requirements of this Rule therefore may subject
lawyers to regulations inapplicable to advocates who are not lawyers. However,
legislatures and administrative agencies have a right to expect lawyers to deal
with them as they deal with courts.

This Rule does not apply to representation of a client in a negotiation or
other bilateral transaction with a governmental agency; representation in such a
transaction is governed by Rules 4.1 through 4.4.
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TRANSACTIONS WITH THIRD PERSONS Rule 4.1

smay not engage in fraudulent or deceptive practices that would be impermissible
in an adjudicatory proceeding. ABA Model Rule 3.9 prohibits such conduct by
reference to Rules 3.3 (candor toward tribunal) and 3.4 (fairness to opposing
party). See In re Brown, 389 Ill. 516, 59 N.E.2d 855 (1945); ¢f Segretti v. State
Bar, 15 Cal. 3d 878, 544 P.2d 929, 126 Cal. Rpir. 793 (1976). Second, a lawyer
‘may not engage in legally prohibited ex parte communications with individual
members of a legislative or administrative body. Ex parte contacts with such a
- body are regulated by statute and by the rules of the relevant tribunal. See
generally Note, DR 7-104 of the Code of Professional Responsibility Applied to
the Government Partp, 61 Minn. L. Rev. 1007 (1977). ABA Model Rule 3.9
directs compliance with such regulations by reference to Rule 3.5 (impartiality
of tribunal). See also ABA Model Rule 3.4(c). The third problem concerns the
means a lawyer may employ to influence decision makers. Early authorities
deplored the use of threats concerning future campaign support or contribu-
tions, see C. Horsky, The Washington Lawyer 49-50 (1952). Canon 26 of the
ABA Canons of Ethics, which confined argument before a legislative body to

“reason and understanding,” reflected a view of the legislative and political

process that had little basis in reality. See Degnan, The Role of the Lawyer in
Agency Decision Making, 36 Food Drug Cosm. L.J. 510 (1981). See generally
Cohen, The Good Man and the Role of Reason in Legislative Law, 41 Cornell
1..Q. 386 (1956). In contrast, ABA Model Rule 3.9 makes no attempt to define
permissible argument or entreaty, but by reference to Rule 3.5 adverts to law
controlling the conduct of lobbyists generally. See, e.g., 36 U.S.C. § 1304 (Supp.
II1 1979).

With regard to applicable principles when an administrative agency is an
adverse party, see ABA Model Rule 4.1 (truthfulness in statements to others)
and, for example, ABA Formal Opinion 314 (Apr. 27, 1965).

TRANSACTIONS WITH
PERSONS OTHER THAN CLIENTS

- RULE 4.1 TRUTHFULNESS IN STATEMENTS TO OTHERS

In the course of representing a client a lawyer shall not knowingly:

(a) make a false statement of material fact or law to a third person; or

(b) fail to disclose a material fact to a third person when disclosure is
necessary to avoid assisting a criminal or frandulent act by a client, unless
disclosure is prohibited by Rule 1.6.
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fiirmative duty to clarify the lawyer’s role to an unrepresented pacson who
nisundertands that role. ABA Model Rule 4.3. See Jn re Baron, 342 So. 2d 505
{Fla. 1977); Lyons v. Paul, 321 S W.2d 944 (Tex. Civ. App. 1958). For a
discussion of a'lawyer’s advice to a witness not to cooperate in an investigation
of the client’s unlawful activities, see ABA Model Rule 3.4(f); In rv Blati, 65
N.J. 539, 324 A.2d 15 (1974). See generally Comment, Consideration of the

Prohibition Against Attorney-Opponent Communication, 2 7. Legal Prof. 195
L1977,

RULE 44 RESPECT FOR RIGHTS OF THIRD PEHSONS

Fwﬁﬂﬁgmumn%ﬁngmguengnignwﬁvu«ngmﬂg
E%a@ﬁgnoggmg.oagngggsﬁw
B&%&oga&mngog&agﬁﬁgnﬂﬂaﬁgug

Comment

Responsibility to a client requires a lawyer to subordinate the interests of
othlers to those of the client, but that responsibility does not mmply that a lawyer
may disregard the rights of third persons. It is impractical to cataloyme all such
rights, but they include legal restrictions on methods of obtaining evidence from
.ﬂmu_u.a gﬁo - :

Model Code Qﬂwnmwab

DR 7-106(C) (2) provided that a lawyer shall not “fa]sk any question that
he has no reasonable basis to believe is relevant to the case and thai is intended
to degrade a witness or other pérson.” DR 7-102(A) (1) provided that a lawyer
shall s20t “take ... action on behalf of his client when he knows cr when it i
obvious that such action would serve merely to harass or malicicusly injure
another.” DR 7-108(D), provided that “{a]fter discharge of the jury ... the
lawyer shall not ask questions or make comments to a member of that jury that
are calculated merely to barass or embarrass the jurer. . . .” DR 7-108(E) pro-

vided that a lawyer “shall not conduct . . . a vexatious or harassing ‘nivestigation
of either a vepireman or a juror.”

Legal Background

A. lawyer is required to represent a client diligently and may take lawful
action on the client’s behalf even though another person may thereby be bur-
dened. ABA Model Rule 1.3, e.g., State v Quick, 266 Kan. 308, 597 P.2d 1108
(1979); In re Sears, 71 N.1. 175, 364 A.24 777 (1976). ABA Modcl Rule 4.4,
however, proscribes actions that “have no sgbstantial purpose cther than to
embarrass, delay, or burden a third person . ...” This Rule modifies ABA Mod-
el Code DR 7-106(C)(2), proliibiting a lawyer from asking a question that the
lawyer *has no reasonable basis to believe is relevant.” The Model Code provi-
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RULE 5.2 RESPONSIBILITIES OF A
SUBORDINATE LAWYER

{a) A lawyer is bound by the Rules of Professional Conduct notwithstand-
ing that the lawyer acted at the direction of another person.

(b) A subordinate lawyer does not violate the Rules of Professional Con-
duct if that lawyer acts in accordance with a supervisory lawyer’s reasonable
resolution of an arguable question of professional duty.

Comment

Although a lawyer is not relieved of responsibility for a violation by the fact
that the lawyer acted at the direction of a supervisor, that fact may be relevant in
determining whether a lawyer had the knowledge required to render conduct a
violation of the Rules. For example, if a subordinate filed a frivolous pleading at
the direction of a supervisor, the subordinate would not be guilty of a profession-
al violation unless the subordinate knew of the document’s frivolous character.

When lawyers in a supervisor-subordinate relationship encounter a matter
involving professional judgment as to ethical duty, the supervisor may assume
responsibility for making the judgment. Otherwise a consistent course of action
or position could not be taken. If the question can reasonably be answered only
one way, the duty of both lawyers is clear and they are equally responsible for
fulfilling it. However, if the question is reasonably arguable, someone has to
decide upon the course of action. That authority ordinarily reposes in the super-
visor, and a subordinate may be guided accordingly. For example, if 2 question
arises whether the interests of two clients conflict under Rule 1.7, the supervi-
sor’s reasonable resolution of the question should protect the subordinate profes-
sionally if the resolution is subsequently challenged.

Model Code Comparison

There was no counterpart to this Rule in the Model Code.

Legal Background

A subordinate lawyer remains liable for his or her misconduct occurring at
the direction of a supervisor or resulting from fear of loss of employment, al-
though the court may consider those facts in mitigation of the penalty imposed.
E.g., Attorney Grievance Commission v. Kahn, 290 Md. 654, 431 A.2d 1336
(1981); In re Mogel, 18 A.D.2d 203, 238 N.Y.S.2d 683 (1963); In re Knight,
129 Vt. 428, 281 A.2d 46 (1971); see In re Lemisch, 321 Pa. 110, 184 A. 72
(1936); In re Goldberg, 321 Pa. 109, 184 A. 74 (1936); see also In re Kiley, 22
A.D.2d 527, 256 N.Y.S.2d 848 (1965). These authorities involve a subordinate
lawyer’s participation in clearly wrongful conduct. The proposition stated in .
ABA Model Rule 5.2(b)—that a “subordinate lawyer does not violate the Rules
of Professional Conduct if that lawyer acts in accordance with a supervisory
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LAW FIRMS AND ASSOCIATIONS Rule 5.3

lawyer’s reasonable resolution of an argnable question of professional duty”—
has not been squarely presented to a court. , A

The responsibility of a lawyer to report another lawyer’s violation of the
Rules of Professional Conduct is determined by ABA Model Rule 8.3.

RULE 5.3 RESPONSIBILITIES REGARDING
NONLAWYER ASSISTANTS

With respect to a nonlawyer employed or retained by or associated with a
lawyer:

(a) a partner in a law firm shall make reasonable efforts to ensure that the
firm has in effect measures giving reasonable assurance that the person’s con-
duct is compatible with the professional obligations of the lawyer;

(b) a lawyer having direct supervisory authority over the nonlawyer shall
make reasonable efforts to ensure that the person’s conduct is compatible with
the professional obligations of the lawyer; and

(¢) a lawyer shall be responsible for conduct of such a person that would be
a violation of the Rules of Professional Conduct if engaged in by a lawyer if:

(1) the lawyer orders or, with the knowledge of the specific conduct,
ratifies the conduct involved; or

(2) the lawyer is a partner in the law firm in which the person is
employed, or has direct supervisory authority over the person, and knows
of the conduct at a time when its consequences can be avoided or mitigated
but fails to take reasonable remedisl action.

Comment

Lawyers generally employ assistants in their practice, including secretaries,
investigators, law student interns, and paraprofessionals. Such assistants, wheth-
er employees or independent contractors, act for the lawyer in rendition of the
lawyer’s professional services. A lawyer should give such assistants appropriate
instruction and supervision concerning the ethical aspects of their employment,
particularly regarding the obligation not to disclose information relating to rep-
resentation of the client, and should be responsible for their work product. The
measures employed in supervising nonlawyers should take account of the fact
that they do not have legal training and are not subject to professional discipline.

Model Code Comparison

There was no direct counterpart to this Rule in the Model Code. DR
4-101(D) provided that a lawyer “shall exercise reasonable care to prevent his
employees, associates, and others whose services are utilized by him from dis-
closing or using confidences or secrets of a client. ...” DR 7-107(J) provided
that “[a] lawyer shall exercise reasonable care to prevent his employees and
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ble for actions of business manager which the lawyer knew constituted nzﬂow_
violations); In re Famularo, 67 N.J. 20, 334 A.2d 331 (1975) (lawyer is re-
aEwom to maintain office in such a way that proper attention is given to legal
matters which are the lawyer’s responsibility); Attorney Grievance Committee ».
Goldberg, 292 Md. 650, 441 A.2d 338 (1982) (failure to supervise employee is
ground for lawyer supervision); /n re Rude, 88 S.D. 416, 221 N.W.2d 43 (1974)
(lawyer must conduct office in such a way that clients’ funds are safegnarded
and. promptly remitted); In re Campbell, 133 Wis. 2d 715, 335 N.W.2d 88}

(1983) (lawyer responsible for unlicensed _minw-oaﬁ_ownn s unauthorized
oractice of law).

RULE 54 PROFESSIONAL INDEPENDENCE OF
A LAWYER

. (a) A lawyer or law firm shall not share legal fees with a nonlawyer, except
‘that:

(1) an agreement by a lawyer with the lawyer’s firm, partner, or asso-
ciate may provide for the payment of money, over a reasonable period of
time after the lawyer’s death, to the lawyer’s estate or to one or more

" specified persons; .

(2) a lawyer who undertakes to complete unfinished legal business of a
deceased lawyer may pay to the estate of the deceased lawyer that propor-
tion of the total compensation which u.w_w_% ..m_:.mmmam the services rendered

"~ by the deceased lawyer; and

(3) a lawyer or law firm may include nonlawyer employees in a com-
pensation or retirement plan, even though the plan is based in whole or in
part on a profit-sharing arrangement.

(b) A lawyer shall not form a partnership with a nonlawyer if any of the
activities of the partnership consist of the practice of law.

‘(¢) A lawyer shall not permiit a person who recommends, employs, or pays
‘the lawyer to render legal services for another to direct or regulate the lawyer’s
‘professional judgment in rendering such legal services.

(d) A lawyer shall not practice with or in the form of a professional corpo-.
ration or association authorized to practice law for a profit, if:
. (1) a nonlawyer owns any interest therein, except that a fiduciary
representative of the estate of a lawyer may hold the stock or -.:o_.mmn of the
lawyer for a reasonable time during administration;

(2) a nonlawyer is a corporate director or officer thereof; or

(3) a nonlawyer has the right to direct or control the professional
judgment of a lawyer.

Comment

The provisions of this Rule express traditional limitations on sharing fees.
These limitations are to protect the lawyer’s professional independence of judg-
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which the selling lawyer could practice. Hicklin v. O’Brien, 11 Ill. App. 2d 541,
138 N.E.2d 47 (1956). Note that ABA Model Rule 5.6 prohibits all restrictive
covenants for lawyer’s services, whether appurtenant to the sale of a law prac-
tice, or to an employment or partnership agreement. But see Minkus, The Sale of
a Law Practice: Toward a Professionally Responsible Approach, 12 Golden Gate
L. Rev. 353, 375376 (1982). :

Similarly, lawyers are prohibited from making or entering into agreements
in which a restriction on the lawyer’s right to practice is part of the settlement of
a controversy between private parties. See, eg., D.C. Opinion 35 (June 28,
1977). ABA Informal Opinion 1039 (May 29, 1968) held that it was unethical
to accompany settlements in private antitrust litigation with covenants not to
sue or aid anyone in suit against the settling defendants. See alse Oregon Opin-
ion 258 (Feb. 8, 1974).

PUBLIC SERVICE

RULE 6.1 PRO BONO PUBLICO SERVICE

A lawyer should render public interest legal service. A lawyer may dis-
charge this responsibility by providing professional services at no fee or a re-
duced fee to persons of limited means or to public service or charitable groups
or organizations, by service in activities for improving the law, the legal system

or the legal profession, and by financial support for organizations that provide
~ legal services to persons of limited means,

Comment

The ABA House of Delegates has.formally acknowledged “the basic re-
sponsibility of each lawyer engaged in the practice of law to provide public
interest legal services” without fee, or at a substantially reduced fee, in one or
more of the following areas: poverty law, civil rights law, public rights law,
charitable organization representation and the administration of justice. This
Rule expresses that policy but is not intended to be enforced through discipli-
nary process.

The rights and responsibilities of individuals and organizations in the Unit-
ed States are increasingly defined in legal terms. As a consequence, legal assis-
tance in coping with the web of statutes, rules and regulations is imperative for
persons of modest and limited means, as well as for the relatively well-to-do.

The basic responsibility for providing legal services for those unable to pay
ultimately rests upon the individual lawyer, and personal involvement in the
problems of the disadvantaged can be one of the most rewarding experiences in
the life of a lawyer. Every lawyer, regardless of professional prominence or

. professional work load, should find time to participate in or otherwise support
the provision of legal services to the disadvantaged. The provision of free legal
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Rush, 46 N.J. 399, 217 A.2d 441 (1966); ¢f United States v. Dillon, 346 F.2d
633 (9th Cir. 1965); Sontag v. Stare, 629 P.2d 1269 (Okla. Crim. App. 1981),
cert. denied, 102 S. Ct. 1001 (1982); Rosenfeld, Mandatory Pro Bono: Historical
and Constitutional Perspectives, 2 Cardozo L. Rev. 255 (1981).

For a discussion of the lawyer’s public service responsibilities, see ABA

Special Commitiee on Public Interest Practice, Implementing the Lawyer’s Pub-

lic Interest Practice Obligation (1977); Association of the Bar of the City of New
York Special Committee on the Lawyer’s Pro Bono Obligations, Toward a Man-
datory Contribution of Public Service Practice by Every Lawyer (1979); Brian,
The Public Responsibilities of Lawyers, 13 Manitoba L.J. 175 (1983); Christen-
sen, The Lawyer’s Pro Bono Publico Responsibility, 1981 Am. B. Found. Re-
search J. 1; Ehrlich, Rationing Justice, 34 Record 729 (1979).

RULE 6.2 ACCEPTING APPOINTMENTS

A Jawyer shall not seek to avoid appointment by a tribunal to represent a
person except for good cause, such as:

(a) representing the client is likely to result in violation of the Rules of
Professional Conduct or other law;

(b) representing the client is likely to result in an unreasonable financial
burden on the lawyer; or
(c) the client or the cause is so repugnant to the lawyer as to be likely to

impair the client-lawyer relationship or the lawyer’s ability to represent the
client.

Comment

A lawyer ordinarily is not obliged to accept a client whose character or
cause the lawyer regards as repugnant. The lawyer’s freedom to select clients is,
however, qualified. All lawyers have a responsibility to assist in providing pro
bono publico service. See Rule 6.1. An individual lawyer fulfills this responsibili-
ty by accepting a fair share of unpopular matters or indigent or unpopular
clients. A lawyer may also be subject to appointment by a court to serve unpopu-
lar clients or persons unable to afford legal services.

Appointed Counsel

For good cause a lawyer may seek to decline an appointment to represent a
person who cannot afford to retain counsel or whose cause is unpopular. Good
cause exists if the lawyer could not handle the matter competently, see Rule 1.1,
or if undertaking the representation would result in an improper conflict of
interest, for example, when the client or the cause is so repugnant to the lawyer
as to be likely to impair the client-lawyer relationship or the lawyer’s ability to
represent the client. A lawyer may also seek to decline an appointment if accept-

ance would be unreasonably burdensome, for example, when it would impose a
financial sacrifice so great as to be unjust.
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State v. Aycoth, 272 N.C. 48, 50, 157 S.E.2d 655, 656 (1967); accord Ferri v,
Ackermann, 444 U.S. 193 (1979); In re Eldredge, 530 S.W.2d 221 (Mo. 1975);
People v. Norman, 252 Cal. App. 2d 381, 60 Cal. Rptr. 609 (1967); People v.
Curry, 1 11. App. 3d 87, 272 N.E.2d 669 (1971).

RULE 6.3 MEMBERSHIP IN LEGAL SERVICES
ORGANIZATION

A lawyer may serve as a director, officer or member of a legal services
organization, apart from the law firm in which the lawyer bpractices, notwith-
standing that the organization Serves persons having interests adverse to a client
of the lawyer. The lawyer shall not knowingly participate in a decision or action
of the organization:

(a) if participating in the decision would be incompatible with the lawyer’s
obligations to a client under Rule 1.7; or , ’

(b) where the decision could have a material adverse effect on the repre-
sentation of a client of the organization whose interests are adverse to a client of
the lawyer.

Comment

Lawyers should be encouraged to support and participate in legal service
organizations. A lawyer who is an officer or a member of such an organization
does not thereby have a client-lawyer relationship with persons served by the
organization. However, there is potential conflict between the interests of such
persons and the interests of the lawyer’s clients. If the possibility of such conflict
disqualified a lawyer from serving on the board of a legal services organization,
the profession’s involvement in such organizations would be severely curtailed.

It may be necessary in appropriate cases to reassure a client of the organiza-
tion that the representation will not be affected by conflicting loyalties of a
member of the board. Established, written policies in this respect can enhance
the credibility of such assurances.

Model Code Comparison

There was no counterpart to this Rule in the Model Code.

Legal Background

The ABA Model Rules permit a lawyer to serve as a director, officer or
member of a legal services organization even though the lawyer may represent
clients privately who have an interest adverse to the clients represented by the

303




qw..m ( _wqov

WCHM a ﬁ H;.Pﬁw Wﬁﬁcuﬁz >QHH<~HMHM >§QHHZQ
G OHHHZ.H HZHMWH@HM

> _Bda_. 5 ¥ w mmJ& as'a m:.on::. oumoow or Em:&mn o». as o_.mmENm:o:
:.:6?& .: qmmo-.:_ of-the law or its um:::.mﬁ.m:c: :cnﬁ_?mﬂmzﬁam that -the
reform may uﬁ.mnﬁ the interests of a. n:ms» of the lawyer. When: nrm _uimw knows
that the Enm-.mmﬁm of a client may be Em»mﬁm:% benefitted by a amnnm::_ in which

the lawyer ﬁm..#n.wm:wm. -the lawyer m_um: disclose that fact _u.: =mma not identify
‘the client. -

‘Comment : . S

- Lawyers “involved in organizations seeking law reform- -generally-do not
have a &_oa-_macwﬁ. Hn_mrosmrﬁ with the- ou.mm:_Nm:on O?wﬂgmo, ; ﬂ:mwn fol-
low that ‘a lawyer could not be involved ir
‘that-might indirectly affect a client. See also Rule 1.2(b). ﬁo_. oxmﬁﬁﬂm A _mi%na
specializing in-antitrust litigation might be regarded as disqualified from partici-
pating-in:drafting . revisions of niles. governing that subject: In- deterthining the
nature and scope of participation in such activities, a lawyer should-be mindful
of obligations to -clients under other Rules, .ﬁmiwoﬁmﬁ@.mnim 1:7.- A-lawyer is
professionally obligated. to. protect the integrity. of the program-by making an
appropriate-disclosure within the organization when the: lawyer wmoﬂm a private
client might'be materially* benefitted.

‘Model Code Comparison
There was no counterpart to this Rule in the Model Code.
Legal Background

The ABA Model Rules permit lawyers to engage in law reform activities
‘that affect the interests of a client; however, if a client may be mateérially benefit-
ted by a decision in which the lawyer participates, the lawyer must disclose that
fact. ABA Model Rule 6.4. This Rule is analogous to law prohibiting public
officeholders from accepting payment from private clients when the circum-
stances suggest a willingness or ability to exercise improper influence on the
client’s behalf. ABA Model Code DR 8- 101 (A) (3); see In.re Vasser, 75 N.J.
357,382 A.2d 1114°(1978); In re D’Auria , 67 N.J. 22, 334 A.2d 332 (1976); In
re Gordon, 58 N.J. 386, 277 A.2d 879 (1971); ABA Informal Opinion 1182
(Dec. 5, 1971) (lawyer-legislator may accept retainer from private client); Ro-

tunda, Law, Lawyers and Managers, in The Ethics of Corporate Conduct (Wal-
ton ed. 1977).
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Rule 7.1 ANNOTATED MODEL RULES

INFORMATION ABOUT LEGAL SERVICES

RULE 7.1 COMMUNICATIONS CONCERNING A
LAWYER’S SERVICES

A lawyer shall not make a false or misleading communication about the
lawyer or the lawyer’s services. A communication is false or misleading if it;

(a) contains a material misrepresentation of fact or law, or omits a
fact necessary to make the statement considered as a whole not materially
misleading;

(b) is likely to create an unjustified expectation about results the
lawyer can achieve, or states or implies that the lawyer can achieve results
by means that violate the Rules of Professional Conduct or other law; or

(c) compares the lawyer’s services with other lawyers’ services, unless
the comparison can be factually substantiated.

Comment

This Rule governs all communications about a lawyer’s services, including
advertising permitted by Rule 7.2. Whatever means are used to make known a
lawyer’s services, statements about them should be truthful. The prohibition in
paragraph (b) of statements that may create “unjustified expectations” would
ordinarily preclude advertisements about results obtained on behalf of a client,
-such as the amount of a damage award or the lawyer’s record in obtaining
favorable verdicts, and advertisements containing client endorsements. Such in-
formation may create the unjustified expectation that similar results can be ob-
tained for others without reference to the specific factual and legal circum-
stances.

Model Code Comparison

DR 2-101 provided that “[a] lawyer shall not ... use ... any form of
public communication containing a false, fraudulent, misleading, deceptive, self-
laudatory or unfair statement or claim.” DR 2-101(B) provided that a lawyer
“may publish or broadcast . .. the following information . .. in the geographic
area or areas in which the lawyer resides or maintains offices or in which a
significant part of the lawyer’s clientele resides, provided that the information
... complies with DR 2-101(A), and is presented in a dignified manner. . ..”
DR 2-101(B) then specified twenty-five categories of information that may be
disseminated. DR 2-101(C) provided that “[alny person desiring to expand the
information authorized for disclosure in DR 2-101(B), or to provide for its
dissemination through other forums may apply to [the agency having jurisdic-
tion under state law]. ... The relief granted in response to any such application
shall be promuigated as an amendment to DR 2-101(B), universally applicabie
to all lawyers.”
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INFORMATION ABOUT LEGAL muwuﬁa\.mﬁm“m, Rule 7.2

usual charges of a not-for-profit lawyer referral service or other legal service
organization,

(d) Any communication made pursuant to this rule shall include the name
of at least one lawyer responsible for its content.

Comment

To assist the public in obtaining legal services, lawyers should be allowed to
make known their services not only through reputation but also through orga-
nized information campaigns in the form of advertising. Advertising involves an
active quest for clients, contrary to the tradition that a lawyer should not seek
clientele. However, the public’s need to know about legal services can be fulfilled

‘in part through advertising. This need is particularly acute in the case of persons
of moderate means who have not made extensive use of legal services. The
interest in expanding public information about legal services ought to prevail

over considerations of tradition. Nevertheless, advertising by lawyers entails the .

risk of practices that are misleading or overreaching.

This Rule permits public dissemination of information concerning a law-
yer’s name or firm name, address and telephone number; the kinds of services
the lawyer will undertake; the basis on which the lawyer’s fees are determined,
including prices for specific services and payment and credit arrangements; a
lawyer’s foreign language ability; names of references and, with their consent,
names of clients regularly represented; and other information that might invite
the attention of those seeking legal assistance.

Questions of effectiveness and taste in advertising are matters of speculation
and subjective judgment. Some Jurisdictions have had €xtensive prohibitions
against television advertising, against advertising going beyond specified facts
about a Jawyer, or against “undignified” advertising. Television is now one of the
most powerful media for getting information to the public, particularly persons
of low and moderate income; prohibiting television advertising, therefore, would
impede the flow of information about legal services to many sectors of the pub-
lic. Limiting the information that may be advertised has a similar effect and

assumes that the bar can accurately forecast the kind of information that 50,

public would regard as relevant.
Neither this Rule nor Rule 7.3 prohibits communications authorized by
law, such as notice to members of a class in class action litigation.

Record of Advertising

Paragraph (b) requires that a record of the content and use of advertising
be kept in order to facilitate enforcement of this Rule. It does not require that
advertising be subject to review prior to dissemination. Such a requirement
would be burdensome and expensive relative to its possible benefits, and may be
of doubtful constitutionality.
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-;Accordingly, the /ABA"N odel ‘Rules-do not ban all mailings; but:prohibit -
contact by mail only when'it constitutes “‘solicitation” s defined by Rule 7.3.
See:ABA Model Rule.7:3.legal -background. o oo |

© 'RULE'7:3 ‘DIRECT CONTACT WITH
" PROSPECTIVE CLIENTS -

i+ ‘A-lawyer may not-solicit professional émployment from'a prospective client

with-whom the lawyer has no family or piior ‘professionial relationship; by mail,
in-person- or-otherwise, when a'significant motive for the lawyer’s doing so is the
lawyer’s pecuniary gain. The term.“solicit” includes contact'in-person, by tele-
phone or telegraph, by.letter or other writing, or by other communication diréct--
ed to a specific recipient, but does not include letters addressed or advertising
circulars distributed generally ‘to persons not known to need legal services of the
kind provided by the lawyer in'a particular matter; but who are so sitnated that
they might in general find such services useful. .

Comment

There is a potential for .mc@mo,mrmwﬂmbw in direct solicitation by a lawyer of
prospective clients known to need legal services. It subjects the lay person to the

ml,\mﬂo.,wawoncipm of a trained advocate, in a direct interpersonal encounter. A

prospective client often feels overwhelmed by the situation giving rise to the
need for legal services, and may have an'impaired capacity for reason, judgment
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INFORMATION ABOUT LEGAL SERVICES Rule 7.5

RULE 7.5 FIRM NAMES AND LETTERHEADS

(a) A lawyer shall not use a firm name, Jetterhead or other professional
designation that violates Rule 7.1. A trade name may be used by a lawyer in

_ private practice if it does not imply 2 connection with a government agency or

with a public or charitable legal services organization and is not otherwise in
violation of Rule 7.1."

. (b) Alaw firm with offices in more than one jurisdiction may use the same
name in each jurisdiction, but identification of the lawyers in an office of the
firm shall indicate the jurisdictional limitations on those not licensed to practice
in the jurisdiction where the office is located.

(¢) The name of a lawyer holding a public office shall not be used in the
name of a law firm, or in communications on its behalf, during any substantial
period in which the lawyer is not actively and regularly practicing with the firm.

(d) Lawyers may state or imply that they practice in a partnership or other
organization only when that is the fact.

Comment

A firm may be designated by the names of all or some of its members, by
the names of deceased members where there has been a continuing succession in
the firm’s identity or by a trade name such as the “ABC Legal Clinic.” Although
the United States Supreme Court has held that legislation may prohibit the use

of trade names in professional practice, use of such names in law practice is

acceptable so Jong as it is not misleading. If a private firm uses a trade name that
includes a geographical name such as “Springfield Legal Clinic,” an express
disclaimer that it is a public legal aid agency may be required to avoid a mislead-
ing implication. It may be observed that any firm name including the name of a
deceased partner is, strictly speaking, a trade name. The use of such names to
designate law firms has proven a useful means of identification. However, it is
misleading to use the name of a lawyer not associated with the firm or a prede-
cessor of the firm.

With regard to paragraph (d), lawyers sharing office facilities, but who are
not in fact partners, may not denominate themselves as, for example, “Smith
and Jones,” for that title suggests partnership in the practice of law.

Model Code Comparison

With regard to paragraph (a), DR 2-102(A) provided that “[a] lawyer ...
shall not use ... professional announcement cards . . . letterheads, or similar
professional notices or devices, except . . . if they are in dignified form. ...” DR
2-102(B) provided that “[a] lawyer in private practice shall not practice under
a trade name, a name that is misleading as to the identity of the lawyer or
lawyers practicing under such name, or a firm name containing names other
than those of one or more of the lawyers in the firmn, except that . . . a firm may
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Rule 8.3 ANNOTATED MODEL RULES

Accord State Bar v. Semaan, 508 S.W.2d 429 (Tex. Civ. App. 1974) (inasmuch
as criticism was expression of opinion, the truth or falsity of underlying allega-
tion not in issue); Justices of the Appellate Division v. Erdmann, 39 A.D.2d 223,
225, 333 N.Y.8.2d 863, 866 (1972) (Greenblott, J., dissenting) (criticism of the
judiciary that would be more accurately described as a colorful figure of speech
than as an accusation should not be subject to discipline), rev’d on other
grounds, 33 N.Y.2d 559, 301 N.E.2d 426, 347 N.Y.S.2d 441 (1973). Contra In
re Raggio, 87 Nev. 369, 487 P.2d 499 (1971) (district attorney was disciplined
for criticizing a court’s opinion as “shocking” and an exercise in “‘semantical
gymnastics™). Compare' Rinaldi v. Holt, Rinehart & Winston, 42 N.Y.2d 369,
386, 366 N.E.2d 1299, 1309, 397 N.Y.S.2d 943, 954 (Fuchsberg, J., concur-
ring), cert. denied, 434 U.S. 969 (1977), in which the court distinguished be-
tween opinions and facts for purpose of first amendment protections.

RULE 83 R PORTING PROFESSIONAL

(a) A lawyer nowledge that another lawyer has committed a viola-
tion of the Rules of Professional Conduct that raises a substantial question as to
that lawyer’s honesty, trustworthiness or fitness as a lawyer in other respects,
shall inform the appropriate professional authority.

(b) A lawyer having knowledge that a judge has committed a violation of
applicable rules of judicial conduct that raises a substantial question as to the
Jjudge’s fitness for office shall inform the appropriate authority.

(c) This Rule does not require disclosure of information otherwise protect-
ed by Rule 1.6. .

Comment

Self-regulation of the legal profession requires that members of the profes-
sion initiate disciplinary investigation when they know of a violation of the
Rules of Professional Conduct. Lawyers have a similar obligation with respect to
Judicial misconduct. An apparently isolated violation may indicate a pattern of
misconduct that only a disciplinary investigation can uncover. Reporting a vio-
lation is especially important where the victim is unlikely to discover the offense.

A report about misconduct is not required where it would involve violation .
of Rule 1.6. However, a lawyer should encourage a client to consent to disclo-
sure where prosecution would not substantially prejudice the client’s interests.

If a lJawyer were obliged to report every violation of the Rules, the failure to
report any violation would itself be a professional offense. Such a requirement
existed in many jurisdictions but proved to be unenforceable. This Rule limits
the reporting obligation to those offenses that a self-regulating profession must
vigorously endeavor to prevent. A measure of judgment is, therefore, required in
complying with the provisions of this Rule. The term “‘substantial” refers to the
seriousness of the possible offense and not the quantum of evidence of which the
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conduct in which disciplinary action was initiated by a judge, see People .
McMichael, 199 Colo. 433, 609 P.2d 633 (1980) (lawyer advised client to testify
falsely); Kentucky Bar Association v. Cohen, 625 S.W.2d 573 (Ky. 1981) (alter-
ation of evidence), cert. denied, 456 U.S. 1007 (1982); Louisiana State Bar
Association v. Edwards, 387 So. 2d 1137 (La. 1980) (creation of false evidence);
In re Rabb, 83 N.J. 109, 415 A.2d 1168 (1980) (fraud in a settlement confer-
ence); Cincinnati Bar Association v. Gebhart, 69 Ohio St. 24 287, 431 N.E.2d
1031 (1982) (misrepresentations in court); In re Kennedy, 104 Wis. 2d 1, 309
N.W.2d 843 (1981) (failed to respond to judge’s letters inquiring about status of
case and failed to appear at hearing); In re Krueger, 103 Wis. 24 192, 307
N.W.2d 184 (1981) (counseled clierit to give false address).

RULE 84 MISCONDUCT

It is professional misconduct for a lawyer to:

(a) violate or attempt to violate the Rules of Professional Conduct, know-
ingly assist or induce another to do so0, or do so through the acts of another;

(b) commit a criminal act that reflects adversely on the lawyer’s honesty,
trustworthiness or fitness as a lawyer in other respects;

(¢) engage in conduct involving dishonesty, fraud, deceit or misrepresenta-
tion;

(d) engage in conduct that is prejudicial to the administration of justice;

(e) state or imply an ability to influence improperly a government agency
or official; or

(f) knowingly assist a judge or Judicial officer in conduct that is a violation
of applicable rules of judicial conduct or .other law,

Comment

Many kinds of illegal conduct reflect adversely on fitness to practice law,
such as offenses involving fraud and the offense of willful failure to file an
income tax return. However, some kinds of offense carry no such implication.
Traditionally, the distinction was drawn in terms of offenses involving “moral
turpitude.” That concept can be construed to include offenses concerning some
matters of personal morality, such as adultery and comparable offenses, that
have no specific connection to fitness for the practice of law. Although a lawyer
is personally answerable to the entire criminal law, a lawyer should be profes-
sionally answerable only for offenses that indicate lack of those characteristics
relevant to law practice. Offenses involving violence, dishonesty, breach of trust,
or serious interference with the administration of Justice are in that category. A
pattern of repeated offenses, even ones of minor significance when considered
separately, can indicate indifference to legal obligation.

A lawyer may refuse to comply with an obligation imposed by law upon a
good faith belief that no valid obligation exists. The provisions of Rule 1.2(d)
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RULE 8.5 JURISDICTION

A lawyer admitted to practice in this jurisdiction is subject to the discipli-
nary authority of this jurisdiction although engaged in practice elsewhere.

Comment

In modern practice lawyers frequently act outside the territorial limits of
the jurisdiction in which they are licensed to practice, either in another state or
outside the United States. In doing so, they remain subject to the governing
authority of the jurisdiction in which they are licensed to practice. If their
activity in another jurisdiction is substantial and continuous, it may constitute
practice of law in that jurisdiction. See Rule 5.5.

If the rules of professional conduct in the two jurisdictions differ, principles
of conflict of laws may apply. Similar problems can arise when a lawyer is
licensed to practice in more than one jurisdiction. .

. Where the lawyer is licensed to practice law in two jurisdictions which
impose conflicting obligations, applicable rules of choice of law may govern the
situation. A related problem arises with respect to practice before a federal

~ tribunal, where the general authority of the states to regulate the practice of law
must be reconciled with such authority as federal tribunals may have to regulate
practice before them.

Model Code Comparison

There was no counterpart to this Rule in the Model Code.

Legal Background

_Leeal Background

A lawyer’s conduct is subject to regulation by a jurisdiction in which the
lawyer is licensed to practice, even though the conduct occurred in another
jurisdiction. In re Van Bever, 55 Ariz. 368, 101 P.2d 790 (1940); Barnes v.
District Court, 178 Cal. 500, 173 P. 1100 (1918); Office of Disciplinary Counsel
v. Cashman, 63 Hawaii 382, 629 P.2d 105 (1981); In re Neff, 83 Ill. 2d 20, 413
N.E.2d 1282, 46 Ill. Dec. 169 (1980); In re Cook, 67 Ill. 2d 26, 364 N.E.2d 86, 7
Il Dec. 99 (1977); In re Major, 275 S.C. 251, 269 S.E.2d 345 (1980); State v.
Pounds, 525 S.W.2d 547 (Tex. Civ. App. 1975); State Board of Law Examiners
v. Brown, 53 Wyo. 42, 77 P.2d 626 (1938); ABA Standards for Lawyer Disci-
pline and Disability Proceedings Standard 4.1 {1979). Conversely, a state court
has no jurisdiction to discipline a lawyer not licensed to practice in that state.
Sperry v. Florida, 373 U.S. 379 (1963); ¢f State v. Pounds, 525 S.W.2d 547
(Tex. Civ. App. 1975) (court retains jurisdiction to discipline attorney who has
left the state for acts commiitted while stili practicing in state). A lawyer admit-
ted in a jurisdiction pro hac vice, however, is subject to the disciplinary authori-
ty of that jurisdiction. See, e.g., Kentucky Bar Association v. Shane, 553 S.W.2d
467 (Ky. 1977). Although a disbarred lawyer is no longer subject to the discipli-
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